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[1] The applicant, Mr Thorn, has a half share in a residential property at 71A
Shirley Road, Christchurch. It appears from the title that he acquired it in May 2016.
A mortgage was registered against the title to his property on 25 November 2016.
Mr Thorn is seeking an order declaring the mortgage was invalidly registered and a

direction to discharge the mortgage.

[2] In 2014, Mr Thorn was a director of Thorn Engineering Limited (Thorn
Engineering). On 8 October 2014, the company began obtaining steel products from
United Steel Limited (United Steel). Mr Thorn was required by United Steel to
complete their standard form agreement for obtaining credit. The document he
signed was titled “United Steel Limited — Credit Application”. Mr Thorn signed it as
manager for Thorn Engineering. Mr Thorn warranted that he signed the document as
a director and personally guaranteed the performance of the terms in the credit

application.

[3]  Interms of the guarantee, Mr Thorn undertook as a principal debtor:
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... the payment of any and all monies now or hereafter owed by the
Customer to United Steel and indemnify United Steel against non-payment
by the Customer.

[4]  Clause 19 of the application relevantly recorded:

The Customer/Guarantor(s) charge(s) in favour of United Steel as security
for the Customer’s obligations to United Steel, all rights, title and interest ...
in any property held now by the Customer / Guarantor(s) either alone or
jointly with anyone or acquired by the Customer / Guarantor(s) at any time
hereafter ... If the Customer / Guarantor(s) default(s) in payment of any
amount owed to United Steel, the Customer / Guarantor(s) specifically
authorise(s) United Steel to lodge a caveat against any such property and
appoint(s) United Steel to be the Customer / Guarantor(s) Attorney for this
purpose — provided that — this authority is to be taken as authority to create a
mortgage charge on property if a caveat is not possible or if a mortgage
charge is necessitated to protect United Steel’s interests, at United Steel’s
discretion, in a Memorandum of Mortgage registration format of United
Steel’s choice.

[5]  On the credit application form, Thorn Engineering said it proposed monthly
purchases of $8,000 and its requested credit limit was $5,000.

[6] United Steel invoiced Thorm Engineering in September, October and
November 2016. Some payments were made but, as at 16 November 2016, the
amount outstanding was $28,784.20. On 22 November 2016, United Steel made

claims against Thorn Engineering and Mr Thorn as guarantor.

[7]  On 29 November 2016, Thorn Engineering was placed in liquidation on the

application of another creditor.

[8] In an affidavit of 18 January 2017, Mr Anyon said he was the executive
director of United Industries Limited and United Steel was one of the group of
companies he oversaw. Mr Anyon said that, on becoming aware that Thom
Engineering was facing liquidation proceedings, “we” formed the view there was an
urgent need to protect their interests, that they discovered Mr Thorn held a share in a
property and decided a mortgage charge “was necessitated to protect [United Steel’s]
interests”. He said, “we executed Authority and instruction forms” and, as a result,

the mortgage was registered.

[9]  Attached to Mr Anyon’s affidavit was a copy of a “Private Corporate Client
Authority and Instruction for an Electronic Transaction” form to the Auckland law

firm Dawsons (Burswood). The document is in the form set out below:



f/b 7]

LINZ Dealing Number: 10637755

Client Ref Uniled Induslries (13814.44
PRIVATE CORPORATE CLIENT AUTHORITY AND INSTRUCTION FOR AN
ELECTRONIC TRANSACTION

(This form is approved by the New Zealand Lew Sociely and the Registrer-Genersl of Land.
For use by a non-publicly listed company or Incorporated soclely, eic.)

1.TO LAW FIRM:  Dawsons (Burswood)
(Fibvs parre)
2.CLIENT:
Uniled Steel Limited as morigagee
Andrew John Thorn by his allomey Uniled Steel Limited pursuani lo a power of atlomey
incorporaled in the credil agreement daled 8/10/2014
(Regalsred name of corporale 8 per Cwiiicsls of Incorpomtion. Referred Io 8s he Clenl)

Full Names of Authorised Signatory(s):

Royasl David Selchfleld i
EXHIBIT NOTE !
Authorised Signatory A This is the annexure marked "D" |
Ragavan Rengachariar referred to In the annexed affidavit of
CHARLES RICHARD ANYON i
Authorised Signetory B which was sworn at Christchurch [
3. TRANSACTION: tis /87 day of January 2017 |
before_me: [
Proj Address:
171 Shirley Road, Chrisichurch A Solcitor of the High Court of New Zealand ot
Date and Nature of Base D gareh 71
Solichor roh
Instruments: Chistonyt
+ Morigage
Thie Referance(s): CB40C/o60
Morigagae Name: Uniled Steel Limiled
Morigagor Name: Andrew John Thom
Morigage Type: All Obligatlons ‘aﬁg
Memorandum Number: 2015/4328 -
Priority Amounl §: 60,000.00 plus Interest
Additional Text:

4, AUTHORITY AND INSTRUCTION:

| confirm that:

(a) | em propery and duly authorised by law to sign this Authorily on behalf of the Cllent;
(b)  this authority Ie binding on the Clienl;

(e¢)  this form Is for the transaclion noted above;

(d) | am 18 years of age or over,
(e) the Clienl is not subject lo any siatulory management order, the appointment of a recelver or

liquidator, or similar;
() the Cllent has px d the y lutions as required by s empowering constilulion, rutes or
slalule fo suthorise lhe transaclion noted above;




(9) as required by s164A of the Land Transfer Acl 1952 | irevocably authorise and instruct you lo
register the instruments above as an electronic e-dealing; and
(h) 1 undersiand ihat by signing this form the Client s legally bound by the electronic instruments
riified and registered on its behalf pursuant lo this aulhority and Instruction as if such instruments
d been signed by me personally on behall of the Client;
{n undersland that/lryhurised {ransaction will become a matier of public record upon regisiralion.

—— A8 i 200l
Signature of Auhorlsed Signatory A - Date

Royal David Setchfield (Director of United Steel Limited and by Andrew John Thorn by his attorney
United Steel Limied

'%’fk'—' 28 Nov-2ovb
Sighature of Adthorised Signatory B - Date

Ragavan Rengachariar (Authorised Signatory of United Steel Limited and by Andrew John Thorn by
his attorney Unlted Steel Limited

(Nofe: Each Signatory named must sign persanally. 'For and on behall' is nol scceplable.)

5. SIGNATORY IDENTIFICATION: (Tick applicable ID. Person establishing identily lo complele.)

NZ NZ Cther NZ

Driver Passpori  Firearms  govemmeni-

Licence Licence  issued photo ID
Signatory A ——

Signatory B & —_— S —

Secondary Identification details (if required):

(Attach copy of ID used or details (e.g passpori number) where copying nof praciicable,)

1 cerify thal:
(e I'have witnessed the signatory(s) sign this form;

(b I'have sighled the original form(s) of identily ticked above;
(¢ Ihave stiached & copy of ID{s) used;

(d the pholo(s n:S(s} and signalure(s) malch the signalory{s) name(s) and ideniification provided.
2ol Cakies Sl

Signature of person establishing identity Full name of person establishing Identity
PA T oragins Dicecto-
N

Occupation

oY) 29¢ 0bog Aucklend

Phone/Email Address

Noles:
1. The requicements for clienl idenificalion speciied In LINZS20002 Standard for veriicalion of identty musl be complied wih
2. With the exceplion o forelgn rls, only NZ o Issued pholo 1D may be refied upon for identily veriication purposes




may nol be refied upon.

Where the person who is signing this form is doing so under & Power of the: ldenlifical) q i to be d is that
of the allomey.

Allach cerfificale of fion of power of allomey If d i

The luli lsgal name of the coporale almmhu;cd.
A faxed copy of this form ks acceplable (refer lo NZLS e-deaking Guidebne J).
The cansent of prior morigagaes. lessors, elc may be necessary fo evoid & breach of covenanis,

CERTIFICATE OF NON-REVOCATION
OF POWER OF ATTORNEY

We, Royal David Setchfield and Ragavan Rengachariar of Auckland HEREBY
CERTIFY:

1. THAT by deed dated 8 October 2014 Andrew John Thorn appointed as his
attomey United Steel Limited, a body corporate having Iis registered office at
203 Ti Rakau Drive, East Tamaki, and we are authorised to give this certificate
on its behalf. The capacity in which we give this cerificate for the attorney Is as {
Direclor and Authorised Signatory. '

2. THAT we have not recelved notice of any event revoking the power of attomey
and to the best of my knowledge no such notice has been received by United
Steel Limited or by any employee or agent of that body corporate.

th

SIGNED at Auckland this 2.6 ™" dayof movavnked_ 2016,

Roval David Setchfield

_mepe K

Ragavan Rengachariar

PANIZPANRZ

[10] The document was signed by both signatories on 25 November 2016. As
required in the approved form, a witness certified she had witnessed their signatures.
The witness gave her name, her address as Auckland and described her occupation as
PA to Managing Director. The certificate said she had witnessed the signing, had
sighted a New Zealand driver licence for both signatories as proof of identity, had
attached a copy of the IDs used and certified that the photos, names and signatures
matched the signatories” names and identification provided. No copy of the ID was

attached to the document annexed to Mr Anyon’s affidavit.



[11] With the document, there was a certificate also dated 25 November 2016
signed by Mr Setchfield and Mr Rengachariar in which they said that, by deed dated
8 October 2014, Mr Thorn had appointed United Steel as his attorney and they were
authorised to give this certificate on United Steel’s behalf. They certified that they
had not received notice of any event revoking the power of attorney in favour of

United Steel.

[12] Also attached to Mr Anyon’s affidavit was a screenshot of the Instrument
Details from Landonline, showing that the mortgage had been lodged and certified

by Claire Christine Endean. A copy of that document is set out below:

Land m £
Information

New Zoaland

Instrument Type Morgage
Instrument Ne 1065TT55.1
States Registered
Date & Time Lodged 251172016 16:05:02
Lodged By Choiro Christine Endean
Affected Compuier Registers  Lamd Digtrbet
CB40CHE Cantarbury
Morigagors
Andrew John Thorn as 1o o /2 share
i
Mortgagee Shere
United Stoel Limited
Morigage Detalls
Meswrendum Number 201534328
FPriority Amoont § 60,000.00 plus fnrenes:

This mortgage fncorporsies the provisions of (e above mamarandum regltlemd pursusot io $6c800 135A of tha Lasd Trouler At 1952

1 candfy that I have the suthority to act for the Mortgsgor and that the party bas the legal capaclty lo suthorkss me 10
Todge this insrument !
1 cortify that ] have the suthority to st for the Mortgages end that the party bas the Jepal eopacity to anthoriee me

| Jodge this instremeat
T cectify that 1 have taken ressonabls swps to confirm the ldentity of the parsoa who gave me muthorlty to lodge this

AT 3 A

1 certify that aay sianuory provisioas spacified by ths Registrar for this elasy of instrument have beon complied with
{ or 4o noz apply

Teenify that 1 hold evidesce showing the truth of the certifioations | bave given aod will retain tha: evidsace for the
prusaribed pedod

Hignetare
Signed by Clsire Chelstine Endesn as Mongagor Representative oa 25/1 1/2016 04:00 PM

=== End of Report *=*

Cliasi Refrronce) Desed IN1UA01E 403 pos,




[13] Those documents indicated that the mortgage was in a form registered
pursuant to s 155A of the Land Transfer Act 1952 under memorandum number
2015/4328. Section 155A permits memoranda sefting out mortgage terms to be
registered with the Registrar of Lands so that subsequently those terms can be used
simply by reference to the document that has already been registered with the

Registrar.

[14]  Mr Vinnell, counsel for United Steel, provided that form of mortgage with his

submissions. It is an Auckland District Law Society form.

[15] After the hearing, with leave, United Steel filed an affidavit sworn on 23 May
2017 by Ms Endean. She was the partner at Dawsons who had acted for United
Steel. In that affidavit she said she certified and registered mortgage 10637755.1 on
25 November 2016. She said that she received a letter of instruction signed by Mr
Rengachariar, of United Industries Limited on behalf of United Steel and
accompanying documents including the credit application. She said that she
reviewed that credit application, including its mechanism for United Steel to act as
attorney. She then prepared the e-dealing and Authority and Instruction (A & I)

form, with certificate of non-revocation of power of attorney attached.

[16] These documents were duly executed and returned to her. The A & I form
returned to her had attached to it copies of New Zealand driver licences for Ragavan

Rengachariar and Royal David Setchfield.

[17] Ms Endean said her firm retained hard and soft copies of all A & I forms and
accompanying documents in separate A & I files in accordance with the
requirements of the Land Transfer Act and the Land Transfer Regulations 2002, and
that the firm was holding a copy of the A & I, copies of Royal David Setchfield and
Ragavan Rengachariar’s driver licences and a copy of the certificate of non-

revocation.

[18] Consistent with Ms Endean’s certification, a mortgage was registered against

Mr Thomn'’s interest in 71 A Shirley Road on 25 November 2016.



[19] The solicitors for Mr Thorn and for United Steel then corresponded over

whether the mortgage had been validly registered.

The application
[20] On 12 December 2016, Mr Thorn applied for the relevant orders on grounds:

2. The grounds on which this Order are [sic] sought are:

2.1 the Respondent has wrongly lodged Mortgage Instrument
10637755.1 in breach of the e-dealing guidelines;

2.2 the Respondent does not have a sufficient interest in Certificate of
Title CB40C/969 to support the lodgement of a Mortgage;

2.3 the Respondent’s debt is limited to $5,000.00 which the Applicant
has offered to pay immediately upon confirmation the Mortgage
will be withdrawn;

2.4 despite opportunity to withdraw the Mortgage the Respondent has
refused to do so.

[21] The application was made in reliance on High Court Rule 19.5, s 101 of the
Land Transfer Act, and Pacific Homes Ltd (in Receivership) v Consolidated

Joineries Ltd.!

[22] At the same time, Thorn Engineering applied for leave to commence the
proceedings by way of originating application. Filed with the documents was a
memorandum from counsel explaining how the proceedings involved essentially a

legal issue for which the originating application procedure would be appropriate.

[23] In that memorandum, counsel referred to the judgment of Blanchard J in
Pacific Homes and Blanchard I’s statement referring to the relevant clause of the
credit agreement that “the conditions were obviously not in a form capable of
registration under the Land Transfer Act 1952”.2 Counsel also referred to s 101 of
the Land Transfer Act, as to the information which a mortgage instrument must

contain, in particular, “the stated priority limit under s 92 of the Property Law Act”.

Pacific Homes Ltd (in Receivership) v Consolidated Joineries Ltd [1996] 2 NZLR 652.
2
At 657.



[24] On 20 January 2016, United Steel filed a notice of opposition and the
affidavit of Mr Anyon. In the notice of opposition, United Steel said they were
entitled to register the mortgage pursuant to clause 19 of the credit application of 8
October 2014. They also asserted that reference to a credit limit of $5,000 on the

credit application was not a limit on Mr Thorn’s personal guarantee.

[25] By agreement, leave was granted to proceed by way of originating
application and the proceedings were set down for hearing. Both counsel filed

submissions prior to the hearing.

Did clause 19 of the credit application permit registration of a mortgage?
The decision in Pacific Homes Ltd (in Receivership) v Consolidated Joineries Ltd

[26] In his initial written submissions, Mr Riches argued that clause 19 was
sufficient to grant only a caveatable interest and was not capable of supporting a
registered mortgage. As in his memorandum, he relied on the statement of
Blanchard J in the Pacific Homes judgment. He also said “a fabricated priority
amount was inserted in the mortgage instrument of $60,000”. His submissions
referred to United Steel’s representatives having signed the A & 1 form relying on a

power of attorney. He made no further submissions in relation to that.

[27]  In his submissions in opposition, Mr Vinnell referred again to clause 19 of the
credit application. He said the form of registered mortgage was the prevailing
Auckland District Law Society form 2015/4328. He said the priority sum of $60,000
was appropriate given the level of debt. He submitted that e-dealing guidelines and
the information requirements under s 101 of the Land Transfer Act were met with the
A & I form (with attached certificate of non-revocation) executed by United Steel’s

officers.

[28] In their written submissions, both Mr Riches and Mr Vinnell referred to
Jjudgments which they considered relevant. Mr Vinnell argued the judgment in
Pacific Homes was not authority for the proposition advanced by the applicant. Both
counsel made submissions as to whether Mr Thorn’s liability should be limited to

$5,000.



[29] When the application came on for hearing, Mr Riches told me that I was not

required to decide whether Mr Thorn’s personal liability was to be limited to $5,000.

[30] Clause 19 did give United Steel a charge over any property owned by Mr
Thomn at the time of the application or in the future as security for monies that might
be due from Thorn Engineering to United Steel. The parties are in agreement that, in
the event of any default in payment, United Steel was entitled to lodge a caveat
against such a property. They differ as to whether United Steel was entitled to

register a mortgage against the property.

[31] Blanchard J’s judgment in Pacific Homes is not authority for the proposition
that, with a similarly worded clause, the creditor is not able to register a
memorandum of mortgage under the Land Transfer Act. As with the other reported
judgments which counsel had considered relevant, the Court of Appeal in that case
was concerned with whether or not the creditor was entitled to register a caveat

pursuant to its right, as allowed for in an agreement, to take security over certain

property.

[32] The relevant clause in that case was:’

To execute in the name and on behalf of the [debtor company] all mortgages
transfers assignments leases bailments deeds and assurances necessary to
vest in any mortgagee purchaser lessee or bailee the whole or any part of the
property hereby charged which may be mortgaged sold let or bailed and to
execute all such other deeds instruments and writings in relation to the
powers hereby given as may in his or their opinion be necessary or expedient
and to use the common seal and name of the [debtor company] for all or any
of the purposes of this Clause or in any legal proceedings.

[33] Mr Riches submitted that the Court found the wording was capable of

supporting a caveat but not a registered mortgage, referring to the following passage

from Blanchard J’s judgment in Pacific Homes:*

It is entirely unlikely that the parties would have intended to do business on
the basis of a document which referred to the grant of a mortgage but could
never be effective to confer any such security.

*  Pacific Homes Ltd (in Receivership) v Consolidated Joineries Ltd, above n 1, at 653.
4
At 657.



The futurity of the provision can be seen from its context, especially the next
sentence which contains a mechanism for the creation, execution and
registration of a security, obviously one in registrable form, and from the
expression “where products are incorporated”. Another indicator is the
reference to granting a registrable mortgage itself. The conditions were
obviously not in a form capable of registration under the Land Transfer Act
1952. It cannot have been thought by the draftsperson that they would
themselves suffice as a registrable security. When the conditions speak of
the granting of a mortgage over land owned by the purchaser, Pacific
Homes, it amounts to an agreement to grant a mortgage in registrable form if
the contemplated circumstances arise at a later time.

[34] When Blanchard J said “the conditions were obviously not in a form capable
of registration under the Land Transfer Act 1952” he was referring to the conditions
as contained in the credit agreement between the parties, not the form of a mortgage
that the creditor might ultimately have sought to register, pursuant to its power to do
so. Indeed, in the first paragraph just quoted, Blanchard J referred to the condition
of the agreement as providing “a mechanism for the creation, execution and

registration of a security, obviously one in registrable form”.

[35] In Building Choices Ltd t/a PlaceMakers Riccarton v Carpe Diem
Contracting Ltd (in Liquidation) and Philpott v NZI Bank Ltd, courts held the clause
relied on was not sufficient to give the creditor an equitable mortgage which could
be supported by a caveat because, in each case, the particular clause stated that,
before any right to a mortgage existed, the creditor must first request the mortgage.”
Neither case is authority for the proposition that, where a creditor has an equitable
mortgage, that right, regardless of the wording of the relevant clause, cannot entitle

the creditor to register a mortgage which is in registrable form.

[36] Mr Riches referred to the judgments in Avco Financial Services Ltd v White
and Adams v Sun and said they were authority only for the proposition that clauses
giving creditors a charge over property as security for loans could support a caveat
and did not suggest that the creditor would be entitled to register a mortgage against
the property.® In those cases, the courts did hold that the creditors had equitable

mortgages which entitled them to register caveats.

Building Choices Ltd t/a PlaceMakers Riccarton v Carpe Diem Contracting Ltd (in Liquidation)
[2015] NZHC 1266; Philpott v NZI Bank Ltd (1989) 1 NZ ConvC 190,246 (CA).
Avceo Financial Services Ltd v White [1977] VR 561; Adams v Sun [2014]) NZHC 912.



[37] As in Pacific Homes, the Court in Avco held that the agreement itself was not
in a form that could be registered but neither case is authority for the proposition that
a clause, such as the present, can never be used by a creditor to register a mortgage

which is in registrable form.

[38] A clause such as clause 19 gives a creditor a charge over land as security for
monies outstanding. It gives the creditor the right to register a mortgage against that
property if there is an unpaid debt. None of the authorities to which I have been
referred require me to find that a creditor cannot rely on such a clause to register a
mortgage. Counsel told me they had not identified any reported judgment where that
issue had been dealt with but the issue was discussed fully by Chilwell J in

Equiticorp Finance Group Ltd v Smart.

[39] T would thus have declined the application on the grounds on which it was

first made.

Registration by way of e-dealing pursuant to a power of attorney

[40] At the hearing, Mr Riches presented further submissions to me. In those
submissions, he dealt with United Steel’s acknowledgement that the A & I form and
thus the instruction to register the mortgage had been executed by United Steel as
attorney for Mr Thorn. He argued that, in the particular circumstances of this case,

United Steel was not lawfully entitled to register such a document.

[41] In what purported to be reply submissions, Mr Riches raised a new issue as to
whether United Steel could rely on an appointment as attorney under the credit

application.

[42] Mr Riches argued that s 157 Land Transfer Act required the appointment of

an attorney to be by deed.

[43]  Section 157 provides:

157 Paper instruments to be executed

Equiticorp Finance Group Ltd v Smart (1989) ANZ ConvR 542 (HC).



(1) Every paper instrument for the purpose of creating, transferring, or
charging any estate or interest under this Act must be executed by
the registered proprietor and any party to it specified in regulations
made under this Act.

(2) The regulations may prescribe the manner in which instruments to
which subsection (1) applies must be executed, witnessed, or
attested.

(3) Every instrument executed in accordance with this section has the
same effect as a deed executed by the parties signing it.

(4) This section is subject to the provisions of section 3 of the Official
Appointments and Documents Act 1919.

[44] In Equiticorp Finance Group Ltd v Smart, Chilwell J stated:®

It is trite law that an agent cannot execute a deed so as to bind his principal
unless the authority to execute it is conferred by deed ... The memorandum
of mortgage signed by Equiticorp as agents for Mr and Mrs Smart has the
force and effect of a deed.

[45] In Dixon v McGoverne, Master Venning, as he then was, referred to s 157 and
treated it as requiring an instrument charging any interest in land as having to be a
deed so that it had to be witnessed in the manner required for a deed.’ He held that,
as this had not happened, the mortgage was not a valid document, at least for the
purposes of s 157 of the Land Transfer Act. For that reason, he held the mortgage
could not support a caveat and the application for removal of the caveat, lodged

pursuant to that claimed interest as mortgagee, had to succeed.

[46]  Section 12 of the Property Law Act 2007 states “an attorney executing a deed

must be appointed by deed”.

[47] Mr Riches argued that clause 19 in the credit application was not a valid deed
because there had been a breach of s 9 of the Property Law Act 2007, in part because
subs (7)(a) states: “A witness must not be a party to the deed”. In this case, the
application form was signed by Mr Thorn as manager of Thorn Engineering. In
doing so, he was also signing as guarantor. His signature was witnessed by a Mr
Wilson who gave his address and occupation as United Steel Christchurch Business

Development Manager.

Equiticorp Finance Group Ltd v Smart, above n 7, at 11-12.
Dixon v Laurie McGoverne Ltd M-254/00, 8 September 2000 (HC).



[48] Mr Riches went on to submit that, because the United Steel credit application
form, signed by Mr Thorn, was not a deed, United Steel was not validly appointed to
be Mr Thom’s attorney for the purpose of authorising the registration of a mortgage

over his land.

[49]  Understandably, Mr Vinnell was taken by surprise with the challenge to the
validity of the mortgage on this basis. His initial response was to suggest that s
157(3) does not stipulate that an instrument charging an interest in land must be a
deed and thus executed as a deed, s 157(3) saying simply that such a document

would have the “same effect as a deed executed by the parties signing it”.

[50]  Such an interpretation might also be consistent with s 157(1) which stipulates
that instruments have to be signed by only the registered proprietor and any party to
it specified in regulations made under the Act. It might have been thought that, if
Parliament had considered that any instrument should be executed as if it was a deed,

then it would have said so.

[51] Given the way commercial documents commonly provide a mechanism for a
creditor to register a security document as attorney for the debtor, the issue raised in
Mr Riches new submissions is of some commercial importance. [ gave the

respondent leave to file further submissions on the issue and Mr Vinnell has done so.

[52] In his further submissions, Mr Vinnell accepted that the United Steel Limited
credit application form, signed by Mr Thorn, did not constitute a deed. That means
the certificate of non-revocation attached to the A & 1 form was incorrect in that
United Steel had not been appointed by deed to be the attorney of Mr Thorn. Mr
Vinnell nevertheless referred to s 157. He said this section was substituted in 2002
in conjunction with the legislation providing for e-dealing and it then added the word

“paper” to the heading and to subs (1).

[53] Mr Vinnell pointed out that, at the same time, ss 164A-E were added to the

Land Transfer Act. I set out these sections below:



164A Certification

(1

(2)

©)

(4)

Every instrument to which this subsection applies must contain a
certification that complies with subsection (3).

Subsection (1) applies to—
(a) electronic instruments; and

(b) paper instruments of a class specified for the purpose by
regulations made under this Act.

Certifications must specify that—

(a) the person giving the certification has authority to act for the party
specified in regulations in relation to that class of instrument and
that party has legal capacity to give such authority; and

(b) the person giving the certification has taken reasonable steps to
confirm the identity of the person who gave the authority to act;
and

(c) the instrument complies with any statutory requirements specified
by the Registrar for that class of instrument; and

(d) the person giving the certification has evidence showing the truth
of the certifications in paragraphs (a) to (c) and that the evidence
will be retained for the period prescribed for the purpose by
regulations made under this Act.

Regulations made under this Act may prescribe the form of
certifications under this section.

164B Who may give certification

(1)
2)

3)

(4)

A certification under section 164A may be given only by a practitioner.
The Registrar may revoke a person’s right to give a certification under
section 164A at any time if he or she believes on reasonable grounds
that the person—

(a) has given a fraudulent certification; or

(b) has given a certification that is materially incorrect; or

(c) has failed to comply with any requirement under section
156B(2)(b), 156D(1)(b), 156H, or 164C.

The Registrar must give notice as soon as possible to any person whose
ability to give certifications is removed under subsection (2).

The Registrar may reinstate the right of a person to give certifications if
the Registrar is satisfied that the person will—

(a) give certifications that are not of the kinds referred to in subsection
(2)(a) and (b); and



(b) comply with requirements under sections 156B(2)(b), 156D(1)(b),
156H, and 164C.

164C Retention of evidence and audit of certifications

(1) Any person who gives a certification must retain evidence showing the

(2)

)

4)

truth of the certification for the period prescribed for the purpose by
regulations made under this Act.

Without limiting what may be considered to show the truth of
certifications, the Registrar may specify requirements that, if met, must
be regarded as satisfying the obligation in subsection (1).

The Registrar may require a person who has given a certification to do
either or both of the following:

(a) produce to him or her the evidence referred to in subsection (1):
(b) provide a statement on oath as to—
(i) any further information required by the Registrar; or

(i1) the circumstances surrounding the preparation and electronic
transmission of any instrument.

Any requirement by the Registrar under subsection (3) must be
complied with within 10 working days of its receipt.

164D Requirements about execution do not apply if certification given

If a certification has been given in relation to an instrument to which section
164A(1) applies, the following provisions do not apply to that instrument:

(a)

(®)
(c)

section 164 (which relates to the certification of the correctness of
instruments):

section 157 (which relates to the execution of paper instruments):

any provision in any enactment or rule of law relating to the execution,
signing, witnessing, or attestation of instruments.

164E Effect of certification

M

()

3)

When an instrument certified under section 164A (other than a
discharge of mortgage under section 111) is registered, the instrument
has the same effect as a deed executed by the parties specified in
regulations made under this Act.

This section is subject to the provisions of section 3 of the Official
Appointments and Documents Act 1919.

When an instrument certified under section 164A is registered, the
instrument must be regarded for the purposes of every enactment and

rule of law as 1f—

(a) the instrument had been made in writing; and



(b) the instrument had been duly executed by every party specified for
the purpose in regulations made under this Act.

(4) When an instrument certified under section 164A is registered, the
provisions of section 25 of the Property Law Act 2007 must be regarded
as having been fully satisfied.

(5) Subsection (4) is for the avoidance of doubt.

[54] Mr Vinnell submitted that s 157 does not apply to instruments created by e-
dealing and it would be inconsistent with ss 164A-E for the Court to require the A &
I authority or the solicitors’ certificate to be in the form of a deed. Mr Vinnell
submitted that the decision in Equiticorp Finance Group Ltd v Smart is no longer
applicable because it concerned a paper memorandum of mortgage considered under

s 157 as it was in 1989.

[55] In further response, Mr Riches argued that the decision in Equiticorp still
applies because the same provision which was in s 157(3) is now set out in s 164E(1)

Land Transfer Act.'’

[56] Following the 2002 Amendment, mortgage instruments can either be paper
instruments or electronic instruments. The writers of Hinde, McMorland and Sim
Land Law in New Zealand set out the following requirements for the form and

execution of electronic instruments:'!

(1) The instrument has been prepared in an approved electronic workspace
facility;

(2) The instrument is in an acceptable form;

(3) The instrument contains or is associated with a certification under s
164A of the Land Transfer Act 1952; and

(4) In respect of any matter not provided for in the Land Transfer
(Computer Registers and Electronic Lodgement) Amendment Act 2002,
the instrument is in order for registration under the Land Transfer Act
1952.

' See [53] above.
""" Hinde, McMorland and Sim Land Law in New Zealand (online looseleaf ed, LexisNexis) at

[8.028).



[57] An electronic instrument is in an acceptable form only if it is in a form
specified by the Registrar.'?  The specifications for an electronic mortgage
instrument do not require the instrument to be a deed or to be signed by the parties to
it.13

[58] When completed by e-dealing, the formal requirements will usually be
complied with as the required fields when completing the online form are based on
the Registrar’s specification. Likewise, the e-dealing process requires that the
practitioner give the necessary s 164A certification. In the present case, the
‘Instrument Details’ screenshot (see [12]) show that all of the required details have
been included and that the necessary certifications have been given by Ms Endean

with her electronic signature.

[59] Section 164D of the Land Transfer Act provides that, where such a
certification is given, the provisions relating to the form of instruments elsewhere in
the Act do not apply, including those relating to the execution, signing, witnessing

and attestation of instruments.

[60] There is therefore no need for the mortgagor to sign the mortgage instrument.
Under the new electronic regime the need for this has been done away with by the

provision for certifications by the practitioner completing the transaction.

[61] T accept that, on an e-dealing, neither the practitioner’s certificate certifying
as to the various matters necessary to register the e-dealing, nor the underlying
instrument to be registered nor the authority to lodge the instrument has to be in the
form of a deed. Nevertheless, the A & 1 form for an electronic transaction, in the
form approved by the New Zealand Law Society and the Registrar General of Land,
is in the form of a deed. The form has to identify who is the practitioner’s client who
is able to authorise the proposed e-dealing and the capacity in which they can do
that. In this instance, the client was United Steel Limited as mortgagee and Andrew

John Thorn. The authorised signatures on that form have to be witnessed. The

Land Transfer (Computer Registers and Electronic Lodgement) Amendment Act 2002, s 26(1).
“Land Information New Zealand statutory requirements, forms of electronic instruments, and
requirements for the retention of evidence™ (26 September 2008) 144 New Zealand Gazette 3925
at 3934,



witness not only has to sign the form as a witness, providing their occupation and
address as with a deed. They must go further and certify how they have confirmed

the identity of the people signing the document.

[62] Itis clear from s 164A that ss 164A-E apply to the practitioner’s certification
and the underlying instrument authorising the e-dealing as two separate documents.
Whether or not s 157(3) did require any paper document being registered under the
Land Transfer Act to be in the form of a deed and executed accordingly, as the Court
held was necessary in Dixon v McGoverne, is now immaterial.'* That is clear from s
164E."° Section 164E says the instrument is to have effect as if it had been made in
writing and “duly executed by every party specified for the purpose in regulations
made under this Act”. With its reference to s 25 Property Law Act 2007, the effect
of s 164E(4) is that, with certification under s 164A, the requirement for any
disposition of land to “be in writing and signed by the person making the

disposition” must be regarded as satisfied.

[63] It would be inconsistent with those specific provisions for the Court to hold
that the s 164A certificate or the underlying instrument (the mortgage) has to be in
the form of a deed. It is also difficult to see what such a requirement could achieve
given the stringent obligations as to the signing and witnessing of A & I forms and

certification set out in ss 164A-164E and regulations made under the Act.

[64] However, the issue raised by the applicant related not to what was required as
to the s 164A certificate or the underlying instrument, in this case the mortgage. The
applicant had contended that, where the registration of the mortgage has been
authorised by a person or company pursuant to a power of attorney, it is the

appointment of the attorney which must be by deed.

[65] For reasons just discussed, a memorandum of mortgage does not have to be
executed as a deed although the legislative provisions as to e-dealing require the
mortgagor to authorise the registration of that mortgage effectively in writing with

their signature duly witnessed and the witness certifying as to their identity.

' Dixon v McGoverne, above n 8.

5 See [52] above.



[66] Section 6 of the Property Law Act 2007 says:

Anything that must or may be done by or to a person under this Act may be
done by or to the person’s attorney or agent if it is within the attorney’s or
agent’s authority.

[67] This is subject to s 12 which says an attorney executing a deed must be
appointed by deed. It is no doubt because of that provision that attorneys are often

appointed by deed.

[68] There are at New Zealand law no general formalities for completion of an
ordinary power of attorney. As such, common law principles of agency law apply.
While a power of attorney does not need to be conferred by a written document,
practically it will be difficult for the party relying on the power to demonstrate the
content of the authority conferred if there is no written document. The giving of a
power of attorney is a unilateral act: it does not depend for its validity on an
acceptance by the attorney, although the act of the attorney is necessary to exercise
the authority conferred by the power.'® Provided the attorney acts within the
apparent authority which is thereby created, the principal will be bound by the

attorney’s acts.'’

[69] Before 2002 and statutory provision for e-dealing, where a power of attomey
was being relied upon to register a land transfer document, it had been held that

power of attorney had to be granted by deed.

[70]  Egquiticorp Finance Group involved an application that a caveat not lapse.
With the caveat, Equiticorp claimed an interest in land by virtue of an unregistered
memorandum of mortgage. The mortgage had been executed by Equiticorp pursuant
to a power of attorney granted to them in two mortgages of shares. One mortgage of
shares was in the form of a deed but was not attested as required for a deed because
the witness to the registered proprietor’s signature did not add their address and
occupation. Chilwell J concluded “[h]ence the power of attorney in clause 11.1 of
that document did not confer authority on Equiticorp to execute a deed, which the

memorandum of mortgage effectively is”. Chilwell J however held that it was

If Laws of New Zealand Agency (online ed) at [34].
""" Laws of New Zealand, above n 16, at [34].



seriously arguable that the agency being in writing would authorise Equiticorp to
execute an agreement to mortgage otherwise by deed and that the memorandum of
mortgage was at least an agreement to mortgage. Chilwell J held that one of the
mortgagors (Mrs Smart) had granted Equiticorp a power of attorney by deed in the
other mortgage of shares. He held it was at least seriously arguable that this power
of attorney meant the memorandum of mortgage executed by Equiticorp was

registrable against the interest of Mrs Smart in the land in question.

[71]1  Egquiticorp was thus authority for the proposition that when an attorney
executed a document creating an interest over land, having the effect of a deed, that

attorney had to have been appointed by deed.

[72] That was the context in which the drafters of credit agreements providing
security to a lender would have been operating. Prior to the 2002 Amendment, the
Land Transfer Act contained a form (Form O, Schedule 2), which could be used to
appoint a power of attorney for the purpose of dealing with land. The writers of the
pre-2002 edition of Hinde, McMorland, and Sim’s Land Law in New Zealand noted
that “a deed under the general law is normally used in preference to Form O”.'"® The
writers of Goodall and Brookfield’s Conveyancing Precedents said, further, that for

Land Transfer purposes:'’

... a power of attorney is generally made by a deed poll (though a power of
attorney clause may be embodied in a deed inter partes). It is therefore to be
executed with the formalities of ss 4 and 5 of the Property Law Act 1952 as
is any deed.

[73] Clearly, there was an expectation that, where used for Land Transfer Act
purposes, a power of attorney would be created by deed (or by the standard form
which was, in effect, a deed). This is also borne out by the cases. Counsel have not
directed me to, and I cannot find, any cases where a power of attorney, created in a
credit agreement for the purpose of providing security to a lender by empowering the
lender to deal with the debtor’s interests in land, has not been created by deed. For

example, in CFC Commercial Finance Ltd v Australian Guarantee Corporation

" Hinde, McMorland and Sim Land Law in New Zealand (Butterworths, Wellington, 2009) at
[2.175].

' F M Brookfield (ed) Goodall and Brookfields Conveyancing Precedents (4th ed, Butterorths,
Wellington, 1980) at



(NZ) Ltd, the power of attorney empowering the creditor to register/perfect the
mortgage was contained in a clause of the security agreement itself, which was

executed as a deed.?’

[74] The issue for me is whether that requirement changed through the
introduction of e-dealing. I have not received any evidence on the point. The
certificate of non-revocation of attorney attached to United Steel’s A & I form was in
the standard form contained in Schedule 1 of the Property Law Act. Thus it refers to
United Steel as having been appointed as attorney “by deed”. It must be inferred
that the solicitors prepared that document on the assumption the appointment of

United Steel as attorney would have been by deed.

[75] The previous rationale for requiring the appointment of the attorney to be by
deed was that the document to be registered would have the effect of a deed. There

is still that deemed effect of an instrument registered by e-dealing through s 164E(1).

[76] There is no express statutory provision stating that an authority to register
sufficient to satisfy the requirements for certification under s 164A has the effect of a
deed. Also, as Mr Vinnell pointed out, there is no statutory provision for execution
of an A & I form but, in practice, s 164A makes it inevitable that an A & I form will
have to be completed to enable registration through e-dealing. Once an A & I form
1s executed, it will have the effect of a deed. When a deed has been executed and
delivered, its parties are bound by its terms notwithstanding a lack of consideration.
Generally, parties will be estopped from arguing, with reference to other evidence,
that the deed does not express their intention, or from denying an unambiguous

representation of material fact contained in the deed.””

[77] To be a deed, a document does not need to refer to itself as a deed.?
Therefore, such an authority will in all important respects be in the form of a deed.
The authority will be in writing, executed and witnessed with the witness providing

their address and occupation.

* CFC Commercial Finance Ltd v Australian Guarantee Corporation (NZ) Ltd (1994) ANZ
ConvR 98 (HC).

Laws of New Zealand Interpretation of deeds and other documents (online ed) at [17].

22 Laws of New Zealand Interpretation of deeds and other documents (online ed) at [2].
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[78] I thus consider that the authority for the registration of a mortgage by way of
e-dealing is a document having the effect of a deed in the same way as applies to the
underlying instrument which is being registered. I do not consider that it can be
inferred from ss 164A to 164E that, with the introduction of e-dealing, Parliament
intended to change what had been accepted as the previous requirement for powers
of attorney to be by deed where they were being relied upon to register a land

transfer document.

[79] Accordingly, United Steel could authorise the electronic registration of a
mortgage over Mr Thorn’s interest in 71 A Shirley Road, Christchurch only if it had
been appointed as his attorney by deed. The certificate attached to the A & I form,
signed by Mr Setchfield and Mr Rengachariar, was incorrect in saying that United
Steel had been appointed as attorney by deed. I thus find that the memorandum of
mortgage was invalidly registered. Through counsel, Mr Thorn however accepts that

United Steel would have been entitled to register a caveat.

[80] On that basis, the applicant is entitled to a declaration that it was not entitled

to register mortgage 10637755.1 against CTCB40C/969.

[81] For the respondent, Mr Vinnell argued that there remains a fundamental
problem with the application in that it essentially involves a determination under s 81
Land Transfer Act. That permits the Registrar to cancel the registration of a
document where registration has been made in error. It is however for the Registrar
to be satisfied of that error. In this instance, the Registrar has not been served as a
party to the application. This judgment may however be sufficient to have the

Registrar take the remedial action which the applicant seeks.

Compliance with e-dealing guidelines

[82] Mr Riches also referred to s 151 Land Transfer Act and submitted there was
no valid mortgage because United Steel had failed to comply with e-dealing
guidelines in that no power of attorney or copies of driver licences proving identity

had been retained by the practitioner with the A & I form.



[83] Section 151 Land Transfer Act states:

151 Power of attorney to be deposited with Registrar

Every power of attorney intended to be used under this Act, or a duplicate or
attested copy thereof, verified to the satisfaction of the Registrar, shall be
deposited with the Registrar in manner provided by regulations under this
Act, but for the purposes of this Act it shall not be necessary to register any
power of attorney.

[84]  Mr Riches argued that, pursuant to s 151, the power of attorney relied on had
to be deposited with the Registrar or at least be attached to the A & I form which had
been retained by the solicitors dealing with LINZ. He referred to 8.49 of the
Property Transactions and E-Dealing Practice Guidelines. It states: “If the power of
attorney has not been deposited with LINZ, then a copy of this document must be

attached tothe A & I".

[85]  Mr Riches suggested that no power of attorney had been attached to the A & I
form. He suggested this meant the A & I form was invalid. He also submitted that,
although there had been a reference in the A & I form to identity being verified
through driver licences, a copy of the driver licences had not been attached to the A
& 1 form as required by the guidelines. On that basis also, he suggested the

registration of the mortgage was invalid.

[86] Iaccept from Claire Endean’s affidavit that copies of the New Zealand driver
licences used in identifying signatures were retained by the solicitors with the A & I
form. Although Ms Endean said she was sent a copy of the credit application
incorporating the power of attorney, she did not say that her firm was holding that
document with the A & Is and accompanying documents in accordance with the

requirements of the Land Transfer Act and the Land Transfer Re gulations 2002.

[87] Mr Vinnell argued the Property Transactions and e-dealing Practice
Guidelines are not regulations but simply “best practice” guidelines. Consistent with
that, information from the Registrar General on the LINZ website merely states that
power of attorney should be held on file with the A & 1. He said even the use and

retention of an A & I form is not essential, it is just best practice.



[88] I accept that the Guidelines do not have legislative force. In Bos
International (Australia) Ltd v Murphy, Associate Judge Bell said “[t]he e-dealing
guidelines are simply guidelines, not rules”.” This must be correct as there is
nothing in the primary legislation or in the Land Transfer Regulations 2002 which
delegates any regulatory function to the Law Society. The introduction to the
Guidelines states that the e-dealing section of the Guidelines is “endorsed by the
Registrar General of Land for recommendation to lawyers using Landonline”.
Clearly, they are merely recommendations and, while a failure to follow them may
evidence a failing in a practitioner’s professional responsibility, they do not go to the

validity of the transaction. In addition, there is here no prejudice to the applicant

arising out of the failure to follow best practice.

[89] However, it is not merely the recommendations as to best practice which are
relevant. Section 164A requires the practitioner giving the appropriate certification
to have evidence showing the truth of the certifications in ss 164A(3)(a), (b) and (c)
and to retain that for the period prescribed for the purpose by regulations made under
the Act. The A & I form, with the appropriate power of attorney attached to it when
relevant, is a best practice method of a practitioner satisfying the obligations set out

in s 164A(3)(d).

[90] Nevertheless, I accept the submission of Mr Vinnell that these objections go
to form, not substance. Even if there was a breach of any rules relating to
certification or registration, such a breach would not necessarily mean there was an
underlying invalidity in the instrument which was to be registered or an unauthorised
registration of a document affecting an interest in land under the Land Transfer Act.
At worst, it would amount to a breach of a solicitor’s duties when certifying and

registering documents.

[91] In this case, the solicitors had been sent, and in accordance with their
obligations to retain files under the Lawyers and Conveyancers Act 2006, would
have retained the credit application form which included the power of attorney which

was being relied upon when the A & I form was completed. Their failure to retain

B Bos International (Australia) Ltd v Murphy HC Auckland CIV-2009-404-5589, 31 March 2010
at [43].



that document separately with the other A & I documents would not provide a basis

for the Court to rule that registration of the mortgage was invalid.

[92] 1 accordingly hold that, in the circumstances, any failure to follow or retain

the recommended or required forms did not invalidate the mortgage instrument.

Inclusion of priority amount in the mortgage instrument of $60,000

[93] This priority sum was inserted under the heading “Mortgage details” in the
practitioner’s certificate supporting the e-dealing registration of the mortgage on 25
November 2016. Through their solicitor, United Steel was registering a mortgage in
a form registered under memorandum number 20154328. There was no clause in
that form of mortgage purporting to provide for it to have priority over other

advances to the extent of $60,000.

[94] Presumably the solicitor included this priority sum because she considered
that s 101 Land Transfer Act required the mortgage instrument to contain “the stated
priority limit under s 92 of the Property Law Act 2007, if any. If that was her
reason, she was mistaken because that information has to be contained in the
mortgage instrument only if there is such a priority list limit, hence the words (if

any) at the end of s 101(2)(e).

[95] There is no evidence that either United Steel or Mr Thorn had authorised the
inclusion of this priority limit as part of the mortgage to be registered. The
practitioner may have thought she had implied authority to do it, given United Steel
were registering a mortgage under clause 19 of the credit application form and that
clause authorised United Steel to register a memorandum of mortgage in a “format”
of United Steel’s choice. I doubt that it was correct of her to do so but the inclusion
of that priority sum does not affect Mr Thorn’s interest in the property as registered
proprietor. The inclusion of that information would not provide a basis for holding

registration the mortgage to have been invalid.



Conclusion

[96] Clause 19 of the credit application did not enable United Steel to take
security by registering a mortgage over Mr Thorn’s interest in the property at 71A
Shirley Road if Thorn Engineering Limited defaulted on payments that were due to
United Steel because the appointment of United Steel as attorney for Mr Thom was
not by deed. United Steel was however entitled to register a caveat pursuant to the
agreement to mortgage contained in the credit application. Registration of the
mortgage by way of e-dealing, as occurred here, was thus not properly authorised

and valid. The applicant is entitled to a declaration in those terms.

[97] Leave is reserved to the applicant to seek further orders to give effect to that

declaration and leave to join the Registrar of Lands if he considers that necessary.

[98] If there is an issue over costs, the applicant is to file a memorandum (no more
than three pages) within 14 days. The respondent is to file a memorandum in
response (no more than three pages) within a further 14 days. My tentative view is
that each party should bear their own costs. The ground on which the applicant has
succeeded was not raised with the respondent before proceedings were issued. Had
it been, there may have been no need for these proceedings. The respondent may
have agreed to request the Registrar to correct the title and, in place of the mortgage,
register a caveat. The applicant has succeeded on a ground which was not referred to
when the application was first filed and which was advanced only by way of
submissions in reply. On the other hand, these proceedings have resulted from what

I have held to be the respondent’s invalid registration of a mortgage.
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